Rule 35

stitute only a single side. If counsel for multiple par-
ties who constitute a single side feel that additional
time is necessary, they may request it. In other par-
ticulars this rule follows the usual practice among the
circuits. See 3d Cir. Rule 31; 6th Cir. Rule 20; 10th Cir.
Rule 23.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

The proposed amendment, patterned after the recom-
mendations in the Report of the Commission on Revi-
sion of the Federal Court Appellate System, Structure
and Internal Procedures: Recommendations for Change,
1975, created by Public Law 489 of the 92nd Cong. 2nd
Sess., 86 Stat. 807, sets forth general principles and
minimum standards to be observed in formulating any
local rule.

NOTES OF ADVISORY COMMITTEE ON RULES—1986
AMENDMENT

The amendments to Rules 34(a) and (e) are technical.
No substantive change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (d). The amendment of subdivision (d)
conforms this rule with the amendment of Rule 28(h).

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (c). The amendment deletes the require-
ment that the opening argument must include a fair
statement of the case. The Committee proposed the
change because in some circuits the court does not
want appellants to give such statements. In those cir-
cuits, the rule is not followed and is misleading. Never-
theless, the Committee does not want the deletion of
the requirement to indicate disapproval of the practice.
Those circuits that desire a statement of the case may
continue the practice.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language of the rule is amended to make the rule
more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee
has changed language to make style and terminology
consistent throughout the appellate rules. These
changes are intended to be stylistic only. Substantive
changes are made in subdivision (a).

Subdivision (a). Currently subdivision (a) says that
oral argument must be permitted unless, applying a
local rule, a panel of three judges unanimously agrees
that oral argument is not necessary. Rule 34 then out-
lines the criteria to be used to determine whether oral
argument is needed and requires any local rule to ‘‘con-
form substantially” to the ‘“‘minimum standard[s]’ es-
tablished in the national rule. The amendments omit
the local rule requirement and make the criteria appli-
cable by force of the national rule. The local rule is an
unnecessary instrument.

Paragraph (a)(2) states that one reason for deciding
that oral argument is unnecessary is that the disposi-
tive issue has been authoritatively decided. The amend-
ed language no longer states that the issue must have
been ‘‘recently’ decided. The Advisory Committee does
not intend any substantive change, but thinks that the
use of ‘‘recently’” may be misleading.

Subdivision (d). A cross-reference to Rule 28(h) has
been substituted for a reiteration of the provisions of
Rule 28(h).

COMMITTEE NOTES ON RULES—2005 AMENDMENT

Subdivision (d). A cross-reference in subdivision (d)
has been changed to reflect the fact that, as part of an
effort to collect within one rule all provisions regard-
ing briefing in cases involving cross-appeals, former
Rule 28(h) has been abrogated and its contents moved
to new Rule 28.1(b).
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Rule 35. En Banc Determination

(a) WHEN HEARING OR REHEARING EN BANC MAY
BE ORDERED. A majority of the circuit judges
who are in regular active service and who are
not disqualified may order that an appeal or
other proceeding be heard or reheard by the
court of appeals en banc. An en banc hearing or
rehearing is not favored and ordinarily will not
be ordered unless:

(1) en banc consideration is necessary to se-
cure or maintain uniformity of the court’s de-
cisions; or

(2) the proceeding involves a question of ex-
ceptional importance.

(b) PETITION FOR HEARING OR REHEARING EN
BANC. A party may petition for a hearing or re-
hearing en banc.

(1) The petition must begin with a statement
that either:

(A) the panel decision conflicts with a de-
cision of the United States Supreme Court
or of the court to which the petition is ad-
dressed (with citation to the conflicting case
or cases) and consideration by the full court
is therefore necessary to secure and main-
tain uniformity of the court’s decisions; or

(B) the proceeding involves one or more
questions of exceptional importance, each of
which must be concisely stated; for example,
a petition may assert that a proceeding pre-
sents a question of exceptional importance if
it involves an issue on which the panel deci-
sion conflicts with the authoritative deci-
sions of other United States Courts of Ap-
peals that have addressed the issue.

(2) Except by the court’s permission, a peti-
tion for an en banc hearing or rehearing must
not exceed 15 pages, excluding material not
counted under Rule 32.

(3) For purposes of the page limit in Rule
35(b)(2), if a party files both a petition for
panel rehearing and a petition for rehearing en
banc, they are considered a single document
even if they are filed separately, unless sepa-
rate filing is required by local rule.

(¢c) TIME FOR PETITION FOR HEARING OR RE-
HEARING EN BANC. A petition that an appeal be
heard initially en banc must be filed by the date
when the appellee’s brief is due. A petition for a
rehearing en banc must be filed within the time
prescribed by Rule 40 for filing a petition for re-
hearing.

(d) NUMBER OF COPIES. The number of copies to
be filed must be prescribed by local rule and
may be altered by order in a particular case.

(e) RESPONSE. No response may be filed to a
petition for an en banc consideration unless the
court orders a response.

(f) CALL FOR A VOTE. A vote need not be taken
to determine whether the case will be heard or
reheard en banc unless a judge calls for a vote.

(As amended Apr. 1, 1979, eff. Aug. 1, 1979; Apr.
29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1,
1998; Apr. 25, 2005, eff. Dec. 1, 2005.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

Statutory authority for in banc hearings is found in
28 U.S.C. §46(c). The proposed rule is responsive to the
Supreme Court’s view in Western Pacific Ry. Corp. v.
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Western Pacific Ry. Co., 345 U.S. 247, 73 S.Ct. 656, 97 L.Ed.
986 (1953), that litigants should be free to suggest that
a particular case is appropriate for consideration by all
the judges of a court of appeals. The rule is addressed
to the procedure whereby a party may suggest the ap-
propriateness of convening the court in banc. It does
not affect the power of a court of appeals to initiate in
banc hearings sua sponte.

The provision that a vote will not be taken as a re-
sult of the suggestion of the party unless requested by
a judge of the court in regular active service or by a
judge who was a member of the panel that rendered a
decision sought to be reheard is intended to make it
clear that a suggestion of a party as such does not re-
quire any action by the court. See Western Pacific Ry.
Corp. v. Western Pacific Ry. Co., supra, 345 U.S. at 262, 73
S.Ct. 656. The rule merely authorizes a suggestion, im-
poses a time limit on suggestions for rehearings in
banc, and provides that suggestions will be directed to
the judges of the court in regular active service.

In practice, the suggestion of a party that a case be
reheard in banc is frequently contained in a petition for
rehearing, commonly styled ‘‘petition for rehearing in
banc.” Such a petition is in fact merely a petition for
a rehearing, with a suggestion that the case be reheard
in banc. Since no response to the suggestion, as distin-
guished from the petition for rehearing, is required, the
panel which heard the case may quite properly dispose
of the petition without reference to the suggestion. In
such a case the fact that no response has been made to
the suggestion does not affect the finality of the judg-
ment or the issuance of the mandate, and the final sen-
tence of the rule expressly so provides.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

Under the present rule there is no specific provision
for a response to a suggestion that an appeal be heard
in banc. This has led to some uncertainty as to whether
such a response may be filed. The proposed amendment
would resolve this uncertainty.

While the present rule provides a time limit for sug-
gestions for rehearing in banc, it does not deal with the
timing of a request that the appeal be heard in banc
initially. The proposed amendment fills this gap as
well, providing that the suggestion must be made by
the date of which the appellee’s brief is filed.

Provision is made for circulating the suggestions to
members of the panel despite the fact that senior
judges on the panel would not be entitled to vote on
whether a suggestion will be granted.

NOTES OF ADVISORY COMMITTEE ON RULES—1994
AMENDMENT

Subdivision (d). Subdivision (d) is added; it authorizes
the courts of appeals to prescribe the number of copies
of suggestions for hearing or rehearing in banc that
must be filed. Because the number of copies needed de-
pends directly upon the number of judges in the circuit,
local rules are the best vehicle for setting the required
number of copies.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

Several substantive changes are made in this rule,
however.

One of the purposes of the substantive amendments is
to treat a request for a rehearing en banc like a peti-
tion for panel rehearing so that a request for a rehear-
ing en banc will suspend the finality of the court of ap-
peals’ judgment and delay the running of the period for
filing a petition for writ of certiorari. Companion
amendments are made to Rule 41.

Subdivision (a). The title of this subdivision is
changed from ‘‘when hearing or rehearing in banc will
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be ordered’” to ‘“When Hearing or Rehearing En Banc
May Be Ordered.” The change emphasizes the discre-
tion a court has with regard to granting en banc re-
view.

Subdivision (b). The term ‘‘petition’ for rehearing en
banc is substituted for the term ‘‘suggestion’ for re-
hearing en banc. The terminology change reflects the
Committee’s intent to treat similarly a petition for
panel rehearing and a request for a rehearing en banc.
The terminology change also delays the running of the
time for filing a petition for a writ of certiorari be-
cause Sup. Ct. R. 13.3 says:

if a petition for rehearing is timely filed in the lower

court by any party, the time to file the petition for

a writ of certiorari for all parties . . . runs from the

date of the denial of the petition for rehearing or, if

the petition for rehearing is granted, the subsequent
entry of judgment.

The amendments also require each petition for en
banc consideration to begin with a statement concisely
demonstrating that the case meets the usual criteria
for en banc consideration. It is the Committee’s hope
that requiring such a statement will cause the drafter
of a petition to focus on the narrow grounds that sup-
port en banc consideration and to realize that a peti-
tion should not be filed unless the case meets those
rigid standards.

Intercircuit conflict is cited as one reason for assert-
ing that a proceeding involves a question of ‘‘excep-
tional importance.” Intercircuit conflicts create prob-
lems. When the circuits construe the same federal law
differently, parties’ rights and duties depend upon
where a case is litigated. Given the increase in the
number of cases decided by the federal courts and the
limitation on the number of cases the Supreme Court
can hear, conflicts between the circuits may remain
unresolved by the Supreme Court for an extended pe-
riod of time. The existence of an intercircuit conflict
often generates additional litigation in the other cir-
cuits as well as in the circuits that are already in con-
flict. Although an en banc proceeding will not nec-
essarily prevent intercircuit conflicts, an en banc pro-
ceeding provides a safeguard against unnecessary inter-
circuit conflicts.

Some circuits have had rules or internal operating
procedures that recognize a conflict with another cir-
cuit as a legitimate basis for granting a rehearing en
banc. An intercircuit conflict may present a question of
“‘exceptional importance’” because of the costs that
intercircuit conflicts impose on the system as a whole,
in addition to the significance of the issues involved. It
is not, however, the Committee’s intent to make the
granting of a hearing or rehearing en banc mandatory
whenever there is an intercircuit conflict.

The amendment states that ‘‘a petition may assert
that a proceeding presents a question of exceptional
importance if it involves an issue on which the panel
decision conflicts with the authoritative decisions of
every other United States Court of Appeals that has ad-
dressed the issue.”’ [The Supreme Court revised the pro-
posed amendment to Rule 35(b)(1)(B) by deleting
“every” before ‘‘other United States Court of Ap-
peals’.] That language contemplates two situations in
which a rehearing en banc may be appropriate. The
first is when a panel decision creates a conflict. A panel
decision creates a conflict when it conflicts with the
decisions of all other circuits that have considered the
issue. If a panel decision simply joins one side of an al-
ready existing conflict, a rehearing en banc may not be
as important because it cannot avoid the conflict. The
second situation that may be a strong candidate for a
rehearing en banc is one in which the circuit persists in
a conflict created by a pre-existing decision of the same
circuit and no other circuits have joined on that side of
the conflict. The amendment states that the conflict
must be with an ‘“‘authoritative” decision of another
circuit. ‘‘Authoritative’ is used rather than ‘‘pub-
lished” because in some circuits unpublished opinions
may be treated as authoritative.

Counsel are reminded that their duty is fully dis-
charged without filing a petition for rehearing en banc
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unless the case meets the rigid standards of subdivision
(a) of this rule and even then the granting of a petition
is entirely within the court’s discretion.

Paragraph (2) of this subdivision establishes a maxi-
mum length for a petition. Fifteen pages is the length
currently used in several circuits. Each request for en
banc consideration must be studied by every active
judge of the court and is a serious call on limited judi-
cial resources. The extraordinary nature of the issue or
the threat to uniformity of the court’s decision can be
established in most cases in less than fifteen pages. A
court may shorten the maximum length on a case by
case basis but the rule does not permit a circuit to
shorten the length by local rule. The Committee has re-
tained page limits rather than using word or line
counts similar to those in amended Rule 32 because
there has not been a serious enough problem to justify
importing the word and line-count and typeface re-
quirements that are applicable to briefs into other con-
texts.

Paragraph (3), although similar to (2), is separate be-
cause it deals with those instances in which a party
files both a petition for rehearing en banc under this
rule and a petition for panel rehearing under Rule 40.

To improve the clarity of the rule, the material deal-
ing with filing a response to a petition and with voting
on a petition have been moved to new subdivisions (e)
and (f).

Subdivision (c). Two changes are made in this subdivi-
sion. First, the sentence stating that a request for a re-
hearing en banc does not affect the finality of the judg-
ment or stay the issuance of the mandate is deleted.
Second, the language permitting a party to include a
request for rehearing en banc in a petition for panel re-
hearing is deleted. The Committee believes that those
circuits that want to require two separate documents
should have the option to do so.

Subdivision (e). This is a new subdivision. The sub-
stance of the subdivision, however, was drawn from
former subdivision (b). The only changes are stylistic;
no substantive changes are intended.

Subdivision (f). This is a new subdivision. The sub-
stance of the subdivision, however, was drawn from
former subdivision (b).

Because of the discretionary nature of the en banc
procedure, the filing of a suggestion for rehearing en
banc has not required a vote; a vote is taken only when
requested by a judge. It is not the Committee’s intent
to change the discretionary nature of the procedure or
to require a vote on a petition for rehearing en banc.
The rule continues, therefore, to provide that a court is
not obligated to vote on such petitions. It is necessary,
however, that each court develop a procedure for dis-
posing of such petitions because they will suspend the
finality of the court’s judgment and toll the time for
filing a petition for certiorari.

Former subdivision (b) contained language directing
the clerk to distribute a ‘‘suggestion’ to certain judges
and indicating which judges may call for a vote. New
subdivision (f) does not address those issues because
they deal with internal court procedures.

COMMITTEE NOTES ON RULES—2005 AMENDMENT

Subdivision (a). Two national standards—28 U.S.C.
§46(c) and Rule 35(a)—provide that a hearing or rehear-
ing en banc may be ordered by ‘‘a majority of the cir-
cuit judges who are in regular active service.” Al-
though these standards apply to all of the courts of ap-
peals, the circuits are deeply divided over the interpre-
tation of this language when one or more active judges
are disqualified.

The Supreme Court has never addressed this issue. In
Shenker v. Baltimore & Ohio R.R. Co., 374 U.S. 1 (1963),
the Court rejected a petitioner’s claim that his rights
under §46(c) had been violated when the Third Circuit
refused to rehear his case en banc. The Third Circuit
had 8 active judges at the time; 4 voted in favor of re-
hearing the case, 2 against, and 2 abstained. No judge
was disqualified. The Supreme Court ruled against the
petitioner, holding, in essence, that §46(c) did not pro-
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vide a cause of action, but instead simply gave litigants
‘‘the right to know the administrative machinery that
will be followed and the right to suggest that the en
banc procedure be set in motion in his case.” Id. at 5.
Shenker did stress that a court of appeals has broad dis-
cretion in establishing internal procedures to handle
requests for rehearings—or, as Shenker put it, ¢ ‘to de-
vise its own administrative machinery to provide the
means whereby a majority may order such a hearing.’”’
Id. (quoting Western Pac. R.R. Corp. v. Western Pac. R.R.
Co., 345 U.S. 247, 250 (1953) (emphasis added)). But
Shenker did not address what is meant by ‘‘a majority”
in §46(c) (or Rule 35(a), which did not yet exist)—and
Shenker certainly did not suggest that the phrase
should have different meanings in different circuits.

In interpreting that phrase, 7 of the courts of appeals
follow the ‘‘absolute majority’ approach. See Marie
Leary, Defining the ‘“‘Majority”” Vote Requirement in
Federal Rule of Appellate Procedure 35(a) for Rehear-
ings En Banc in the United States Courts of Appeals 8
tbl.l1 (Federal Judicial Center 2002). Under this ap-
proach, disqualified judges are counted in the base in
calculating whether a majority of judges have voted to
hear a case en banc. Thus, in a circuit with 12 active
judges, 7 must vote to hear a case en banc. If 5 of the
12 active judges are disqualified, all 7 non-disqualified
judges must vote to hear the case en banc. The votes of
6 of the 7 non-disqualified judges are not enough, as 6
is not a majority of 12.

Six of the courts of appeals follow the ‘‘case major-
ity” approach. Id. Under this approach, disqualified
judges are not counted in the base in calculating
whether a majority of judges have voted to hear a case
en banc. Thus, in a case in which 5 of a circuit’s 12 ac-
tive judges are disqualified, only 4 judges (a majority of
the 7 non-disqualified judges) must vote to hear a case
en banc. (The First and Third Circuits explicitly qual-
ify the case majority approach by providing that a case
cannot be heard en banc unless a majority of all active
judges—disqualified and non-disqualified—are eligible
to participate.)

Rule 35(a) has been amended to adopt the case major-
ity approach as a uniform national interpretation of
§46(c). The federal rules of practice and procedure exist
to ‘“maintain consistency,”” which Congress has equated
with ‘“‘promot[ing] the interest of justice.” 28 U.S.C.
§2073(b). The courts of appeals should not follow two in-
consistent approaches in deciding whether sufficient
votes exist to hear a case en banc, especially when
there is a governing statute and governing rule that
apply to all circuits and that use identical terms, and
especially when there is nothing about the local condi-
tions of each circuit that justifies conflicting ap-

proaches.
The case majority approach represents the better in-
terpretation of the phrase ‘‘the circuit judges . . . in

regular active service’” in the first sentence of §46(c).
The second sentence of §46(c)—which defines which
judges are eligible to participate in a case being heard
or reheard en banc—uses the similar expression ‘‘all
circuit judges in regular active service.” It is clear that
““all circuit judges in regular active service’’ in the sec-
ond sentence does not include disqualified judges, as
disqualified judges clearly cannot participate in a case
being heard or reheard en banc. Therefore, assuming
that two nearly identical phrases appearing in adjacent
sentences in a statute should be interpreted in the
same way, the best reading of ‘‘the circuit judges . . .
in regular active service” in the first sentence of §46(c)
is that it, too, does not include disqualified judges.

This interpretation of §46(c) is bolstered by the fact
that the case majority approach has at least two major
advantages over the absolute majority approach:

First, under the absolute majority approach, a dis-
qualified judge is, as a practical matter, counted as
voting against hearing a case en banc. This defeats the
purpose of recusal. To the extent possible, the disquali-
fication of a judge should not result in the equivalent
of a vote for or against hearing a case en banc.

Second, the absolute majority approach can leave the
en banc court helpless to overturn a panel decision
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with which almost all of the circuit’s active judges dis-
agree. For example, in a case in which 5 of a circuit’s
12 active judges are disqualified, the case cannot be
heard en banc even if 6 of the 7 non-disqualified judges
strongly disagree with the panel opinion. This permits
one active judge—perhaps sitting on a panel with a vis-
iting judge—effectively to control circuit precedent,
even over the objection of all of his or her colleagues.
See Gulf Power Co. v. FCC, 226 F.3d 1220, 1222-23 (11th
Cir. 2000) (Carnes, J., concerning the denial of reh’g en
banc), rev’d sub nom. National Cable & Telecomm. Ass’n,
Inc. v. Gulf Power Co., 534 U.S. 327 (2002). Even though
the en banc court may, in a future case, be able to cor-
rect an erroneous legal interpretation, the en banc
court will never be able to correct the injustice in-
flicted by the panel on the parties to the case. Morever
[sic], it may take many years before sufficient non-dis-
qualified judges can be mustered to overturn the pan-
el’s erroneous legal interpretation. In the meantime,
the lower courts of the circuit must apply—and the
citizens of the circuit must conform their behavior to—
an interpretation of the law that almost all of the cir-
cuit’s active judges believe is incorrect.

The amendment to Rule 35(a) is not meant to alter or
affect the quorum requirement of 28 U.S.C. §46(d). In
particular, the amendment is not intended to foreclose
the possibility that §46(d) might be read to require that
more than half of all circuit judges in regular active
service be eligible to participate in order for the court
to hear or rehear a case en banc.

Changes Made After Publication and Comments. No
changes were made to the text of the proposed amend-
ment. The Committee Note was modified in three re-
spects. First, the Note was changed to put more empha-
sis on the fact that the case majority rule is the best
interpretation of §46(c). Second, the Note now clarifies
that nothing in the proposed amendment is intended to
foreclose courts from interpreting 28 U.S.C. §46(d) to
provide that a case cannot be heard or reheard en banc
unless a majority of all judges in regular active serv-
ice—disqualified or not—are eligible to participate. Fi-
nally, a couple of arguments made by supporters of the
amendment to Rule 35(a) were incorporated into the
Note.

Rule 36. Entry of Judgment; Notice

(a) ENTRY. A judgment is entered when it is
noted on the docket. The clerk must prepare,
sign, and enter the judgment:

(1) after receiving the court’s opinion—but if
settlement of the judgment’s form is required,
after final settlement; or

(2) if a judgment is rendered without an
opinion, as the court instructs.

(b) NOTICE. On the date when judgment is en-
tered, the clerk must serve on all parties a copy
of the opinion—or the judgment, if no opinion
was written—and a notice of the date when the
judgment was entered.

(As amended Apr. 24, 1998, eff. Dec. 1, 1998; Apr.
29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

This is the typical rule. See 1st Cir. Rule 29; 3rd Cir.
Rule 32; 6th Cir. Rule 21. At present, uncertainty exists
as to the date of entry of judgment when the opinion
directs subsequent settlement of the precise terms of
the judgment, a common practice in cases involving en-
forcement of agency orders. See Stern and Gressman,
Supreme Court Practice, p. 203 (3d Ed., 1962). The prin-
ciple of finality suggests that in such cases entry of
judgment should be delayed until approval of the judg-
ment in final form.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
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to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

Subdivision (b). Subdivision (b) has been amended so
that the clerk may use electronic means to serve a
copy of the opinion or judgment or to serve notice of
the date when judgment was entered upon parties who
have consented to such service.

Changes Made After Publication and Comments. No
changes were made to the text of the proposed amend-
ment or to the Committee Note.

Rule 37. Interest on Judgment

(a) WHEN THE COURT AFFIRMS. Unless the law
provides otherwise, if a money judgment in a
civil case is affirmed, whatever interest is al-
lowed by law is payable from the date when the
district court’s judgment was entered.

(b) WHEN THE COURT REVERSES. If the court
modifies or reverses a judgment with a direction
that a money judgment be entered in the dis-
trict court, the mandate must contain instruc-
tions about the allowance of interest.

(As amended Apr. 24, 1998, eff. Dec. 1, 1998.)
NOTES OF ADVISORY COMMITTEE ON RULES—1967

The first sentence makes it clear that if a money
judgment is affirmed in the court of appeals, the inter-
est which attaches to money judgments by force of law
(see 28 U.S.C. §1961 and §2411) upon their initial entry
is payable as if no appeal had been taken, whether or
not the mandate makes mention of interest. There has
been some confusion on this point. See Blair v. Durham,
139 F.2d 260 (6th Cir., 1943) and cases cited therein.

In reversing or modifying the judgment of the dis-
trict court, the court of appeals may direct the entry
of a money judgment, as, for example, when the court
of appeals reverses a judgment notwithstanding the
verdict and directs entry of judgment on the verdict. In
such a case the question may arise as to whether inter-
est is to run from the date of entry of the judgment di-
rected by the court of appeals or from the date on
which the judgment would have been entered in the dis-
trict court except for the erroneous ruling corrected on
appeal. In Briggs v. Pennsylvania R. Co., 334 U.S. 304, 68
S.Ct. 1039, 92 L.Ed. 1403 (1948), the Court held that
where the mandate of the court of appeals directed
entry of judgment upon a verdict but made no mention
of interest from the date of the verdict to the date of
the entry of the judgment directed by the mandate, the
district court was powerless to add such interest. The
second sentence of the proposed rule is a reminder to
the court, the clerk and counsel of the Briggs rule.
Since the rule directs that the matter of interest be
disposed of by the mandate, in cases where interest is
simply overlooked, a party who conceives himself enti-
tled to interest from a date other than the date of
entry of judgment in accordance with the mandate
should be entitled to seek recall of the mandate for de-
termination of the question.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

Rule 38. Frivolous Appeal—Damages and Costs

If a court of appeals determines that an appeal
is frivolous, it may, after a separately filed mo-
tion or notice from the court and reasonable op-
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